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Force majeure
Force majeure – in practice
A force majeure clause typically provides for contractual 
consequences upon the occurrence of specified supervening events 
that are beyond the control of either contracting party, such as natural 
disasters. Such clauses may provide for a range of consequences, for 
example: temporary suspension of a party’s contractual obligations, 
extension of target deadlines, or the right to terminate the contract. 
In practical terms, the availability and effect of force majeure clauses 
will primarily depend on what the parties have agreed in the contract. 
It is therefore essential to: (1) consider the specific wording of the 
clause to determine whether a qualifying event has occurred; and 
(2) establish causation between the event in question and the actual 
or potential non-performance of (part or all of) the contract. We 
elaborate on these points in the step-by-step guide below:

 > Determine the scope of the force majeure clause: the first step 
is to consider the wording of the force majeure clause. Take the 
COVID-19-Outbreak as an example. The relevant force majeure 
clause may cover pandemics, but it may also cover, for example, 
government interference, national crisis, or emergency measures. 
Whilst the COVID-19-Outbreak may fall under the umbrella term of 
“pandemic”, the underlying cause of the disruption is likely to be 
more nuanced (e.g. travel restrictions limiting employee movement). 
A comprehensive force majeure clause may list several of these 
events, affording the impacted party with an arsenal of arguments to 
explore. A force majeure clause may also specifically exclude certain 
events, which would need to be taken into consideration as well. 

On the other hand, if the clause has been drafted in a more 
generic manner, it may not list any of these events specifically 
but contain broad catch-all language (e.g. “any other cause 
beyond the Party’s control”). Catch-all language of this nature 
may still be effective, but it gives rise to significantly more 
uncertainty and risk of dispute for the parties to the contract.

 > Establish the facts: force majeure is only available if the 
prescribed event has taken place, and has caused (or is about 
to cause) the default in question, which is why it is important to 
establish the chain of causation at the earliest opportunity. In 
addition, the relevant event must meet the threshold test for a 
force majeure event; while this will depend on the wording in the 
contract, generally, an event that makes a contract more expensive 
or more onerous to perform is not necessarily sufficient to qualify 
as a force majeure event if a court determines that the parties had 
contracted for that risk to be borne by one of the parties under 
another clause in the contract.

 > Timely and proper notification is often required: in general, the 
party seeking to rely on a force majeure clause will be required 
to give notice of the actual or anticipated non-performance in the 
manner specified in the contract.
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The outbreak of the novel coronavirus (“COVID-19-Outbreak”) and its potential impact on 
contractual performance, such as unforeseeable delay in the delivery of goods and services, 
have generated a lot of discussions on the availability of force majeure clauses and associated 
doctrines such as frustration, impossibility, and impracticability. This bulletin highlights 
some of the key relevant issues, and provides practical tips in invoking as well as resisting 
the application of force majeure clauses and related doctrines under New York law.



 > Consider exclusion clauses: even if the event satisfies all the 
above requirements, review the force majeure clause for express 
exclusion of certain events, such as, for example, a general 
economic downturn.

 > The party seeking to invoke force majeure might still bear 
residual mitigation duties: the party seeking to rely on force 
majeure might be subject to a duty to show, on the balance 
of circumstances, that it has acted in good faith to avoid or 
circumvent the effects of the force majeure event. Even if the 
contract is silent on mitigation, parties are generally well advised 
to take appropriate measures to keep losses to a minimum and 
to put themselves in a position where they can demonstrate that 
they have done so.

 > The contract may not be fully discharged: note that even if 
the force majeure clause can be invoked, some contracts might 
require the parties to continue to perform certain obligations that 
have not been affected by the force majeure event. This will be 
an analysis on a contract by contract basis.

Force majeure – the law
A matter of contractual intention: force majeure clauses 
are principally a matter of contract law. Their purpose 
is to enable parties to allocate risk by making express 
provisions for what should happen to their bargain upon 
the occurrence of certain events. Parties are free to 
specify a wide range of events, and to agree to relief that is 
tailored to their specific circumstances. General principles 
of contractual interpretation apply when construing force 
majeure clauses. The burden of proof is on the party 
wishing to exercise the force majeure clause to bring itself 
squarely within the clause by showing that the relevant 
event occurred and that it had (or was anticipated to have) 
the stipulated effect on the affected party’s contractual 
performance. Past cases demonstrate that the court 
tends to construe force majeure clauses narrowly.

Distinguished from exemption clauses: while similar, 
force majeure clauses are to be distinguished from 
exemption clauses. Where the event is covered by a 
force majeure clause, the party whose performance is 
prevented or delayed by the supervening event is not in 
breach at all, but relieved from strict performance. In 
this respect, force majeure clauses differ from exemption 
clauses which presuppose the existence of a breach.

Checklist
Apart from the legal principles noted above, we set out below a 
summary highlighting the legal and commercial issues that one 
should consider before invoking a force majeure clause or relying 
on related doctrines.

How is the applicable law determined by courts in the case of 
commercial contracts?
Because U.S. contract law is ordinarily a matter of state – rather 
than federal – law, our discussion focuses mostly on New York law, 
as that is the law most commonly chosen by commercial parties, in 
particular international parties, to govern their contracts. Generally 
speaking, however, the principles under New York law would likely 
be similar under many other states’ laws.

Under New York statutory and case law, contracting parties’ choice 
of New York law will generally be upheld. Section 5-1401(1) of New 
York’s General Obligations Law (i.e., New York’s statutory law on 
contracts) expressly provides that parties to a contract involving 
a transaction of at least USD 250,000 may choose New York law 
as the governing law, regardless of their contacts with the State. 
New York choice of law clauses in contracts that are not expressly 
governed by Section 5-1401(1) will also generally be upheld. 

1 Is there a force majeure clause in the contract? If the 
answer is yes, see step (2). If not, go directly to step (4) 
and consider the application of frustration or other principles.

2 Carefully scrutinize the wording of the force majeure  
clause, particularly:

 > the definition of the specified events;

 > causation requirement;

 > qualifying effect;

 > notification requirements;

 > exclusion/caveats; and

 > mitigation duty.

Note: even if a mitigation duty is not expressly provided 
for, it is likely to be implied by law.

3 If the event falls within the scope of the force majeure 
clause, consider the possible relief(s) sought and any 
relevant provisions regarding costs and indemnity.

Prepare the relevant notices and be mindful of the notice 
provisions in the contract which will generally stipulate the 
form of the notice required and the method of service.

4 If the event falls outside the force majeure clause, consider 
the application of other doctrines like impossibility, 
impracticability, or frustration, but bearing in mind that any 
costs/liability incurred prior to the point of non-performance 
might still be subject to dispute. In practice, at this stage 
a careful legal analysis should be undertaken of the facts; 
consider obtaining an assessment from your legal advisors

5 After the assessment of the facts is completed, a carefully 
drafted letter to the counterparty would be required 
setting out why frustration or a similar event excusing 
performance has occurred.

Note: with force majeure and frustration alike, when 
communicating with the contractual counterparty one 
should prepare all correspondence bearing in mind that 
a dispute may arise; consider obtaining specialist legal 
advice to ensure that your position is not compromised.



Parties active in the U.S. often choose New York law to govern  
their commercial contracts. A popular second choice to New York 
is Delaware law. 

Except in very limited circumstances, a New York state or federal 
court should also uphold the parties’ choice of foreign law. New 
York courts will generally enforce choice of law provisions provided 
that (i) the law of the state selected has a “reasonable relationship” 
to the agreement, and (ii) the law chosen does not violate a 
fundamental public policy of New York. If a court found that it 
could not enforce the parties’ choice of law clause, then it would 
apply the law of the state with the most significant relationship to 
the transaction in question.

Are there any statutory provisions relating to force majeure?
New York statutory law on contracts does not contain any 
provisions relating to force majeure.

How are force majeure clauses in commercial contracts applied 
and interpreted in practice?
Force majeure clauses are contractual provisions that may excuse a 
party’s non-performance when circumstances beyond the control 
of the parties prevent performance. New York courts have held 
that force majeure clauses must be narrowly construed, and that 
a party’s performance under a contract will ordinarily be excused 
only if the event that prevents performance is explicitly mentioned 
in the force majeure clause. When an event is not enumerated 
in the force majeure clause, but the clause contains a catch-all 
phrase, such catch-all phrases – often using terms such as “act of 
God” or “matters beyond the parties’ control” – are “not to be given 
expansive meaning; they are confined to things of the same kind or 
nature as the particular matters mentioned.” (Kel Kim Corp. v. Cent. 
Markets, Inc., 519 N.E.2d 295, 297 (N.Y. 1987).) Courts have 
further held that force majeure clauses should be interpreted in 
light of their purpose, which is to limit damages where the parties’ 
reasonable expectations under a contract have been frustrated by 
circumstances beyond their control. 

Ultimately, questions relating to the interpretation of a force majeure 
clause will depend upon the specific contractual language and the 
underlying facts and circumstances. Generally speaking, however, 
to invoke the protections of a force majeure provision, a party must 
(in addition to complying with any contractual notice requirements) 
demonstrate that: 

 > the event at issue falls within the scope of the force  
majeure clause; 

 > the precise event preventing full performance under the 
agreement was unforeseeable in light of the contract; 

 > it could have performed but for the triggering event; and 

 > the failure to perform could not have been overcome through 
alternative means. 

Although certain force majeure clauses may specifically identify 
epidemics or pandemics as events that would excuse a party’s 
performance, there is little precedent in New York examining 
such provisions. As regards COVID-19-Outbreak, in the event 
of government-imposed quarantines or other restrictions, force 
majeure clauses with language relating to “acts of government” 
could be invoked to excuse a party’s non-performance, depending 
on the specific circumstances. Otherwise, a broad catch-all 
provision may apply, subject to the limitations discussed above. 

Traditionally, invoking a force majeure clause may permit either the 
aggrieved party or both parties to terminate the entire agreement. 
Alternatively, parties may temporarily suspend performance of the 
contract, and limit the scope and duration of the suspension, in the 
hopes that the force majeure event can be resolved and the contract 
can remain in force. Because of the potentially drastic consequences 
of invoking force majeure, parties may wish to explore alternative 
options to maintain the contract and the business relationship.

In the absence of statutory and/or contractual arrangements, 
which instruments are available to avoid the performance of 
contractual obligations?
In the absence of a force majeure clause or another specific 
contractual hardship clause, parties could attempt to rely on the 
doctrines of impossibility, impracticability, or frustration of purpose to 
excuse their contractual performance. These doctrines can be raised 
either as a defense in a pending proceeding or via a declaratory 
judgment action, where the party asserting the defense seeks a 
ruling on whether contract performance may be excused. 

 > Impossibility: Impossibility will excuse a party’s performance 
only where “the destruction of the subject matter of the 
contract or the means of performance makes performance 
objectively impossible” and the impossibility results from “an 
unanticipated event that could not have been foreseen or 
guarded against in the contract.” (Kel Kim Corp., 519 N.E.2d 
at 296.) Where impossibility is occasioned only by financial 
difficulty or economic hardship, even to the extent of insolvency 
or bankruptcy, performance will not be excused.

A defense of impossibility is rarely successful. Contract law is 
intended to allocate risks, and thus courts are reluctant to 
excuse performance based on the doctrine of impossibility. 
In addition, for the defense to be successful, the party pleading 
impossibility generally must take every step within its power 
to attempt performance. 

 > Impracticability: Commercial impracticability is a doctrine similar 
to impossibility but is generally more flexible in its application. 
The doctrine of impracticability discharges a party’s performance 
when it is made impracticable “without his fault by the 
occurrence of an event the non-occurrence of which was a basic 
assumption on which the contract was made.” (Restatement 
(Second) of Contracts § 261.) In other words, the doctrine 
applies where the agreed performance is made impracticable 
by the occurrence of an event that alters “the essential nature 
of [the contract].” (Uniform Commercial Code (“UCC”) § 2-615, 
comment 4.) To assert the defense, a party must demonstrate 
that (i) an event made the performance impracticable, (ii) the 
party’s actions or inactions did not cause the event, (iii) the 
non-occurrence of the contingency was a basic assumption of 
the parties when the contract was formed, and (iv) the risk of the 
event occurring was not allocated to the party seeking excuse. 

While commercial impracticability is a more flexible standard 
than the doctrine of impossibility, courts remain conservative 
in its application. For example, price changes or other events 
must be such that performance would create “extreme and 
unreasonable difficulty, expense, injury, or loss.” (Raytheon Co. 
v. White, 305 F.3d 1354, 1367 (Fed. Cir. 2002).) Indeed, price 
increases of as much as 58% have been held by federal and 
state courts to be insufficient to excuse performance based on 
impracticability. Rather, the rare instances in which courts have 
applied the impracticability doctrine to excuse performance 
generally involve either unique circumstances or extreme and 
unforeseen financial hardship. 
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 > Frustration of Purpose: Frustration is a common law doctrine 
that excuses a party’s performance under a contract when 
an unforeseeable event destroys the underlying reasons for 
performing the contract. Although literal performance under 
the contract is still technically possible, the destruction 
of the purpose of the contract would leave no reason to 
want performance.

For the doctrine to apply, the “frustrated purpose must be 
so completely the basis of the contract that without it, the 
transaction would have made little sense.” (PPF Safeguard, LLC 
v. BCR Safeguard Holding LLC, 924 N.Y.S.2d 391, 394 (App. Div. 
2011).) As a result, one party’s performance would be essentially 
worthless to the other. Moreover, the doctrine is not available 
where the intervening event was foreseeable and could have 
been provided for in the contract. In addition, the frustration has 
to be substantial; mere loss of profit is generally insufficient.

In light of these limitations, the doctrine of frustration will likely 
be of limited applicability in the COVID-19-Outbreak context. 
Moreover, it could be argued that the presence of a force majeure 
provision represents the parties’ contemplation of an occurrence 
such as COVID-19-Outbreak, thus making the doctrine of 
frustration unavailable because the intervening event (i.e., COVID-
19-Outbreak) was contemplated and accounted for by the parties. 

The abovementioned doctrines are often all-or-nothing in terms of 
loss allocation; either the party is fully excused from performance 
or fully obligated. The UCC does allow for certain situations in which 
a court may grant contract adjustments instead of total relief (see 
UCC § 2-615 cmt. 6), but courts rarely elect to do so. Specifically, 
in situations where neither “sense nor justice” is served by 
posing the relief in black-and-white terms of excuse or no excuse, 
adjustments to the contract can be made with “equitable principles 
in furtherance of commercial standards and good faith.” (Id.)

As with force majeure clauses, parties must comply with any 
mandatory notice provisions imposed by their contracts if they 
intend to rely on these defenses. 

What else needs to be considered by clients that are party to a 
contract which is affected by COVID-19-Outbreak?
Most considerations will depend upon the language of the contract 
and the facts of the case, including any relevant industry customs. 
Moreover, while New York law, as noted above, is commonly chosen 
by commercial parties and the principles may be similar from 
state to state, it is imperative that parties potentially affected by 
COVID-19-Outbreak understand the specific common and statutory 
law governing their agreements and how those laws may impact 
their contractual relationships.

A party seeking to rely on a force majeure clause generally must 
give proper and timely notice of the force majeure event (subject to 
the terms of the contract in question). Whether a failure to comply 
with the notice provisions of a contract will result in a waiver will 
depend on the specific contractual language. Notice provisions may 
require parties to provide additional information, such as specific 
details about the event, its effects, and its expected duration.

Depending on the language of the contract, there may be a duty for 
an aggrieved party to use reasonable efforts to mitigate the effects of 
a force majeure event. This may also include an obligation to make 
good faith efforts to amend or modify the contract to compensate for 
the effects of a force majeure event. However, if a defense of force 
majeure, impossibility, impracticability, or frustration is not accepted 
by the court, under New York law, aggrieved parties continue to 
have a duty to mitigate any potential consequential damages that 
they may incur as a result of a breach of contract.

Within a supply chain, the effect of non-performance based on a 
force majeure event can impact related and downstream contracts. 
Parties may be contractually obligated to make a good faith effort 
to mitigate the effects of non-performance or make reasonable 
adjustments to the contract to minimize disruption of the supply 
chain and compensate the aggrieved party for the effects of the 
force majeure event. Parties in certain industries, such as oil and 
gas, may also need to consider industry custom when reacting to a 
force majeure event and when interpreting a force majeure clause.

In addition to commercial contracts, COVID-19-Outbreak could 
affect transactions by means of material adverse change (“MAC”) 
or material adverse effect (“MAE”) clauses. A MAC or MAE clause 
ordinarily permits a party to avoid performance or terminate an 
agreement because of a significant change in circumstances 
affecting transaction value. Similar to force majeure clauses, MAC 
and MAE clauses are construed narrowly, and analysis as to whether 
a MAC or MAE clause has been triggered by COVID-19-Outbreak 
will depend heavily on the specific wording of the clause and the 
circumstances. For example, Morgan Stanley’s recently announced 
acquisition of E*Trade specifically includes a carve out for any 
“epidemic, pandemic or disease outbreak (including the COVID-19 
virus)” from its MAE clause (see Agreement and Plan of Merger 
§ 1.01). Companies should also assess the financial impact that 
COVID-19-Outbreak may have, if any, in light of the covenants, 
representations and warranties in their financial disclosures, 
contracts and other obligations.

http://www.linklaters.com/pages/index.aspx
http://www.linklaters.com/Legalnotices/Pages/Index.aspx
https://www.sec.gov/Archives/edgar/data/1015780/000119312520044851/d886839dex21.htm
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Immediate actions
 > Recognise the issue and, if possible, 
identify the problem and skill sets 
required to respond.

 > Preserve evidence and 
maintain privilege.

 > Issue immediately necessary internal 
and external holding communications. 

 > Take advice on and fulfil any 
immediately applicable legal obligations.

 > Consider any contractual consequences 
(in financial and commercial contracts).

 > Consider possible need to 
suspend employees.

Conclude and take stock 
 > Conclude internal  
investigations/examinations.

 > Identify root cause and lessons learned.
 > Report to all necessary stakeholders  
in sufficient detail. 

 > Maintain privilege over findings and 
recommendations where appropriate.

Looking forward  
 > Establish long term goals for  
strategic reorientation. 

 > Ensure actions required to reflect  
“lessons learned” are communicated  
and implemented. 

 > Implement systemic and cultural 
changes to prevent recurrence and 
verify change. 

Launch the medium term strategy 
 > Reassess events/data from first 72 hours and readjust, if necessary.
 > Decide medium term strategic goals and steps to achieve them. 
 > Staff the internal and external teams to progress each work stream and establish clear reporting 
lines to the task force, senior management and the Board. 

 > Map key internal and external stakeholders and influencers and develop an engagement plan. 

Mobilise
 > Establish or activate existing crisis 
management “Steering Group”.

 > Instruct external advisers eg legal, 
PR, forensic accountants. 

 > Allocate responsibilities and 
establish governance model: 
crisis sub-committee?

Support
 > Hold Steering Group 
meetings with appropriate 
levels of frequency.

 > Ensure that reports to 
the Steering Group, 
senior management and 
Board are delivered at 
appropriate junctures.

 > Regularly assess teams 
to meet demands of 
evolving workstreams. 

 > Keep governance model 
and privilege protocol 
under review.

Stakeholders 
 > Circulate external 
communications guidelines 
and monitor compliance. 

 > Consider and manage  
brand “contagion” risks 
and regulatory creep. 

 > Regularly monitor and 
address any concerns 
from the market.

Employees 
 > Consider level of information 
to be provided to employees. 

 > Deal with employee 
concerns promptly while 
maintaining security  
of information. 

 > Provide for independent 
advice where needed. 

Plan and survey any required notifications 
 > Scope next steps, including  
any investigations. 

 > Establish first 72-hour goals. 
 > Agree any necessary immediate 
containment measures. 

 > Establish a system for reporting and 
update mechanisms.

Respond Re-orientateRegroup

Global Crisis Management

Communicate regularly and 
accurately and manage the 
challenge of doing so with 
incomplete facts. 

Scope investigations appropriately. 

Take decisions advised by a  
multi-disciplinary team. 

Address any damage caused 
promptly and fully.

Investigators should be independent 
from the prior conduct.

Protect the company; respect 
individuals’ rights to fair and 
consistent treatment.

Manage communications to 
achieve control, credibility  
and succinctness. 

Don’t live in crisis mode – normal 
business must also get done. 

Learn from the problem and effect 
permanent cultural change.

The General Principles
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Each organization should have in place a crisis management policy to ensure that key employees and management are familiar with their operation.

Please refer to the graphic below, and our crisis management website, for guidance on how a situation like COVID-19 may be approached from a crisis management perspective.

https://www.linklaters.com/en/client-services/crisis-management
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